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{Chapman v. Price, 83 Va. 392), cr the settlement may, in terms, exclude all in- 
terest and estate of the husband. 

The principal case and the authorities cited hold that if the settlement is equi- 
table and is made by the husband, the nature of the transaction itself excludes him 
from curtesy; and the same reasoning would exclude him if the estate were 
statutory. M. P. Btjbks. 



Carter v. Commonwealth.* 

Supreme Court of Appeals : At Kichmond. 

March 16, 1899. 

1. Contempts — Words or acts of doubtful import — Disclaimer of improper motive. 

If the intent with which a thing is said or done gives color and character to 
the act or words, a disclaimer of any purpose to be guilty of a contempt, or 
to destroy or impair the authority due to the court, is a good defence to a 
charge of contempt, but this is true only of language or acts of doubtful im- 
port, and which may reasonably bear two constructions. 

2. Contempts — Constitutional courts — Jurisdiction to punish contempts sammarily — 

Jury trial. There is an inherent power of self-defence and self-preservation 
in the' courts of this State created by the Constitution. This power may be 
regulated by the legislature, but cannot be destroyed or so far diminished as to 
be rendered ineffectual. It is a power necessarily resident in and to be exer- 
cised by the court itself, and the legislature cannot deprive such courts of the 
power to summarily punish for contempts by providing for a jury trial in such 
case. 

Error to a judgment of the Circuit Court of the city of Lynchburg, 
rendered April 14, 1898. Affirmed. 

The opinion states the case. 

E. W. Saunders and James E. Edmunds, for the plaintiff in error. 

Attorney- General A. J. Montague, for the Commonwealth. 

Keith, P., delivered the opinion of the court. 

At its November term, 1897, the Circuit Court of the city of Lynch- 
burg issued a rule against Carter, plaintiff in error, to appear before it 
on the first day of the next term to show cause why he should not be 
fined and attached for contempt, by attempting to obtain a continuance of 
the action of Grubbs against Carter, by means of false telegrams. In 
answer to this rule he appeared and stated that he is a resident of the 
county of Nottoway, and that, having received a telegram from his 

* Reported by M. P. Burks, State Reporter. 
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attorney, J. Emory Hughes, that his case was pending and he must 
come to Lynchburg on the next train, he wired in response " sick with 
typhoid fever, and can't come ;" that this statement as to his health 
was false and made without due consideration; that he had no idea of 
interfering with or impeding the course of justice; that he did not make 
the statement for the purpose of obtaining a continuance, and nothing 
was further from his mind ; that no disrespect to the court was intended ; 
and he prays that his fault may be overlooked. 

When the matter came up for trial Carter asked to be tried by a 
jury, which motion the court overruled, and, deeming his answer in- 
sufficient, entered a judgment against him for a fine of $25 and costs, 
and that he be imprisoned for the term of two days in the jail of the 
city of Lynchhurg, and afterwards until he pay his fine and costs, 
provided that this latter period shall not exceed two months. To this 
judgment Carter obtained a writ of error from one of the Judges of 
this court, and the errors assigned by him are, first, that upon the 
facts as shown in the record he was not guilty of a contempt ; secondly, 
that the court erred in refusing to have a jury empanelled for his trial. 

We are of opinion that upon the facts shown Carter was guilty of a 
contempt. The effort to obtain a continuance of his cause by means 
of a statement as to his health which he knew to be false tended 
directly to impede and obstruct the administration of justice. It is 
true that with respect to conduct or language where the intent with 
which a thing is said or done gives color and character to the act or 
words, a disclaimer of any purpose to be guilty of a contempt or to 
destroy or impair the authority due to the court, is a good defense 
(Rapalje on Contempt, sec. 115); but this is true only of language or 
acts of doubtful import, and which may reasonably bear two construc- 
tions. In the case before us there could have been but one motive, 
and that to influence the action of the court with respect to a case 
before it by means of a statement known and admitted to be false. 
We pass, therefore, to the consideration of the next error assigned. 
This presents a question of the utmost gravity, which has been argued 
with the ability which its importance demands, and has received from 
us our best consideration. 

By an act of Assembly passed in 1830-31 (see Session Acts, p. 48) 
the legislature undertook to enumerate and to classify contempts of 
court, and tc prescribe the manner in which they should be punished. 
This act appears in the Code of 1849 as sections 24 and 25, chapter 
194, as follows: 
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" Sec. 24. The courts and the judges, and justices thereof, may issue attach- 
ments for contempts, and punish them summarily, only in the cases following: 

First. Misbehaviour in the presence of the court, or so near thereto as to ob- 
struct or interrupt the administration of justice. 

Secondly. Violence or threats of violence to a judge, justice or officer of the 
court, or to a juror, witness or party going to, attending, or returning from, the 
court, for or in respect of any act or proceeding had, or to be had, in such court. 

Thirdly. Misbehaviour of an officer of the court, in his official character. 

Fourthly. Disobedience or resistance of an officer of the court, juror, witness 
or other person, to any lawful process, judgment, decree or order of the said 
court." 

" Sec. 25. No court shall, without a jury, for any such contempt as is men- 
tioned, impose a fine exceeding fifty dollars, or imprison more than ten days. But 
in any such case the court may empanel a jury (without an indictment, informa- 
tion or any formal pleading) to ascertain the fine or imprisonment proper to be 
inflicted, and may give judgment according to the verdict." 

This act was continued in force without amendment until the session 
of 1897-8, p. 548, when it was amended so as to read as follows: 

"1. Be it enacted by the General Assembly of Virginia, That section three 
thousand seven hundred and sixty-eight of the Code of Virginia be amended and 
re-enacted so as to read as follows : 

Section 3768. The courts and judges may issue attachments for contempt, and 
punish them summarily, only in the following cases, which are hereby declared to 
be direct contempts, all other contempts being indirect contempts : 

First. Misbehaviour in the presence of the court, or so near thereto as to ob- 
struct the administration of justice. 

Second. Violence or threats of violence to a judge or officer of the court or to 
a juror, witness or party going to, attending or returning from the court, for or 
in respect of any act or proceeding had or to be had in such court. 

Third. Misbehaviour of an officer of the court in his official character. 

Fourth. Disobedience or resistance of an officer of the court, juror or witness 
to any lawful process, judgment, decree or order of the said court. 

When the court adjudges a party guilty of a direct contempt it shall make an 
entry of record, in which shall be specified the conduct constituting such con- 
tempt, and shall certify the matter of extenuation or defence set up by the ac- 
cused, and the evidence submitted by him and the sentence of the court." 

Subsection. 

"Proceedings in Cases of Indirect Contempt. — Upon the return of an officer 
on process, or upon an affidavit duly filed, showing any person guilty of indirect 
contempt, a writ of attachment or other lawful process may issue, and such per- 
son may be arrested and brought before the court, and thereupon a written accu- 
sation, setting forth succinctly and clearly the facts alleged to constitute such 
contempt, shall be filed, and the accused required to answer the same, by an order 
which shall fix the time therefor and also the time and place for hearing the mat- 
ter. A copy of this order shall be served upon the accused, and upon a proper 
showing the court may extend the time so as to give the accused a reasonable 
opportunity to purge himself of such contempt. 
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After the answer of the accused, or if he fail or refuse to answer, the court 
may proceed at the time so fixed to hear and determine such accusation upon such 
testimony as shall be produced. If the accused answer the trial shall proceed 
according to the rules governing the trial of criminal cases, and the accused shall 
be entitled to compulsory process for his witnesses and to be confronted with the 
witnesses against him. 

Such trial shall be by the court, or, upon the application of the accused, a trial 
by a jury shall be had, as in any case of a misdemeanor. 

If the jury find the accused guilty of contempt they shall fix the amount of 
his punishment by their verdict. 

The testimony taken on the trial of any case of contempt shall be preserved on 
motion of the accused, and any judgment of conviction therefor may be reviewed 
on writ of error from the circuit court having jurisdiction, if the judgment is by 
a county court, or on writ of error from the supreme court of appeals, if the 
judgment is by a circuit or corporation court. In the appellate court the judg- 
ment of the trial court shall be affirmed, reversed or modified as justice may re- 
quire. If the writ of error to the judgment of a county.court is refused by the 
circuit court having jurisdiction, application may then be made to the court of 
appeals. 

2. All acts and parts of acts, so far as they conflict with this act, are, to that 
extent, hereby repealed." 

Being of opinion that the defendant was guilty of contempt, we 
shall not attempt any classification of it as a direct or indirect con- 
tempt. If it were a direct contempt, then its punishment was without 
doubt to be ascertained and fixed by the court without the interven- 
tion of a jury by the terms of the law which the plaintiff in error 
himself invokes. If it were a contempt, not within that classification, 
then it is incumbent upon us to consider whether it was within the 
power of the legislature to deprive the court of jurisdiction to punish 
it without the intervention of a jury. 

Counsel for plaintiff in error insist that the question has already 
been decided by this court in the case of Deslcins y. Commonwealth, 4 
Leigh, 738, and again in Welk v. Commonwealth, 21 Gratt. 500. 

The latter case may be disposed of by the statement that this court 
reversed the judgment of the Circuit Court upon the facts, and held 
that the acts proved against Wells did not constitute a contempt of 
court. 

With respect to the case of Deshins v. Commonwealth, it appears 
that it arose and was decided under the Constitution of 1829-30. In 
the 5th article of that instrument, it is provided that "the judicial 
power shall be vested in a supreme court of appeals, in such superior 
courts as the legislature may from time to time ordain and establish, 
and the judges thereof, in the county courts, and in justices of the 



826 VIEGTNIA LAW REGISTER. [April, 

peace. The legislature may also vest such jurisdiction as shall be 
deemed necessary in corporation courts, and in the magistrates who 
may belong to the corporate body. The jurisdiction of these tribunals, 
and of the judges thereof, shall be regulated by law." 

The Constitution did not create the courts, nor clothe them with 
jurisdiction, but the courts themselves were established by the legisla- 
ture, and their jurisdiction was regulated by law. In this respect the 
Constitution of 1829-30 was only less general in its terms than the 
first organic instrument adopted in 1776. 

The Constitution of 1850, article 6, section 1, with respect to the 
judiciary department, provides: "There shall be a supreme court of 
appeals, district courts, and circuit courts. The jurisdiction of these 
tribunals, and of the judges thereof, except so far as the same is con- 
ferred by this constitution, shall be regulated by law." 

Article 6, section 1 of the Constitution now in force, provides: 
" There shall be a supreme court of appeals, circuit courts, and county 
courts. The jurisdiction of these tribunals, and of the judges thereof, 
except so far as the same is conferred by this constitution, shall be 
regulated by law. " In a subsequent portion of the instrument corpo- 
ration courts are also provided for the cities of the State. These courts 
do not derive their existence from the legislature. They are called 
into being by the Constitution itself, the same authority which creates 
the legislature, and the whole framework of State government. 

What was the nature and character of the tribunals thus instituted ? 
Our conception of courts, and of their powers and functions, comes to 
us through that great system of English jurisprudence known as the 
Common Law which we have adopted and incorporated into the body 
of our laws. 

That the English courts have exercised the power in question from 
the remotest period does not admit of doubt. Said Chief Justice 
"VVilmot: " The power which the courts in Westminster Hall have of 
vindicating their own authority is coeval with their first foundation 
and institution; it is a necessary incident to every court of justice, 
whether of* record or not, to fine and imprison for a contempt acted in 
the face of the court; and the issuing of attachments by the Supreme 
Court of Justice in Westminster Hall for contempts out of court 
stands on the same immemorial usage which supports the whole fabric 
of the Common Law; it is as much the lex terrae, and within the 
exception of Magna Charta, as the issuing of any other legal process 
whatsoever. I have examined very carefully to see if I could find out 
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any vestiges of its introduction, but can find none. It is as ancient as 
any other part of the Common Law; there is no priority or posteriority 
to be found about it; it cannot, therefore, be said to invade the Com- 
mon Law; it acts in alliance and friendly conjunction with every other 
provision which the wisdom of our ancestors has established for the 
general good of society. Truth compels me to say that the mode of 
proceeding by attachment stands upon the very same foundation as trial 
by jury; it is a constitutional remedy in particular cases, and the judges 
in those cases are as much bound to give an activity to this part of the 
law as to any other." 3 Campbell's Lives of Chief Justices, 153. 

In United States v. Hudson et als, 7 Cranch, 32, it was held that 
"certain implied powers must necessarily result to our courts of jus- 
tice from the nature of their institution. But jurisdiction of crimes 
against the State is not among those powers. To fine for contempt — 
imprison for contumacy — enforce the observance of order, etc., are 
powers which cannot be dispensed with in a court, because they are 
necessary to the exercise of all others; and so far our courts, no doubt, 
possess powers not immediately derived from statute. ' ' 

In Wells v. Commonwealth, 21 Gratt. 503, it was said: "The power 
to fine and imprison for contempt is incident to every court of record. 
The courts, ex necessitate, have the power of protecting the adminis- 
tration of justice, with a promptness calculated to meet the exigency 
of the particular case." 

It is unnecessary, however, to multiply authority upon this point, 
for we understand it to have been conceded by counsel for plaintiff in 
error that the power to punish contempts is inherent in all courts, but 
the contention is that it may be regulated by legislative action, and 
we are prepared to concede that it is proper for the legislature to regu- 
late the exercise of the power so long as it confines itself within limits 
consistent with the preservation of the authority of courts to enforce 
such respect and obedience as is necessary to their vigor and efficiency. 

Now the contention of the plaintiff in error is that the act here 
punished was not a contempt under the statute of 1830-31, and that 
in order to hold it punishable summarily it is necessary to hold that 
the statute referred to is unconstitutional. There has been no adjudi- 
cation upon that statute to our knowledge since the adoption of the 
Constitution of 1851, for in the case of Wells v. Commonwealth, supra, 
Wells was, as we have seen, acquitted of the offence. So far, there- 
fore, as the statute is to be considered as declaratory of the powers 
existent in the court established by the Constitution, it is free from 
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objection ; so far as it is a reasonable regulation of the power vested 
in the courts, we have no disposition to question it, but if it is to be 
construed as a negation of the power of the court to punish a con- 
tempt, whether by excluding it from its enumeration and classification 
of acts which may be summarily dealt with by the court, or by taking 
from the courts the power to punish at all, even those acts enumerated 
as contempts, we are constrained to hold that the legislature has tran- 
scended the powers prescribed to it by the Constitution. 

It was contended by counsel for plaintiff in error that, inasmuch as 
the act of 1897-8 merely transferred the punishment of contempts 
from the court to a jury, and even made acts punishable as contempts 
not embraced within the act of 1830-31, it was not obnoxious to the 
objection that it interfered with or diminished the power of the court 
to protect itself. 

To this view we cannot assent. It is not a question of the degree 
or extent of the punishment inflicted. It may be that juries would 
punish a given offence with more severity than the court, but yet the 
jury is a tribunal separate and distinct from the court. The power to 
punish for contempts is inherent in the courts, and is conferred upon 
them by the Constitution by the very act of their creation. It is a 
trust confided and a duty imposed upon us by the sovereign people 
which we cannot surrender or suffer to be impaired without being re- 
creant to our duty. 

Upon the point made by counsel for plaintiff in error that the offence 
under consideration, if not embraced within the category of direct 
contempts by the act of 1897-8, neither was it by that of 1830-31, 
we cannot do better than to quote the language of the Supreme Court 
of Arkansas in State v. Morrill, 16 Ark., at page 380: 

" The legislature may regulate the exercise of, but cannot abridge the express 
or necessarily implied powers, granted to this court by the Constitution. If it 
could, it might encroach upon both the judicial and executive departments, and 
draw to itself all the powers of government ; and thereby destroy that admirable 
system of checks and balances to be found in the organic framework of both the 
Federal aud State institutious, and a favorite theory in the government of the 
American people. 

"As far as the act in question goes, in sanctioning the power of the courts to 
punish, as contempts, the "acts" therein enumerated, it is merely declaratory of 
what the law was before its passage. The prohibitory feature of the act can be 
regarded as nothing more than the expression of a judicial opinion by the legisla- 
ture, that the courts may exercise and enforce all their constitutional powers, and 
answer all the useful purposes of their creation, without the necessity of punishing 
as a contempt any matter not enumerated in the act. As such, it is entitled to 
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great respect, but to say that it is absolutely binding upon the courts, would be to 
concede that the courts have no constitutional and inherent power to punish any 
class of contempts, but that the whole subject is under the control of the legisla- 
tive department ; because, if the General Assembly may deprive the courts of 
power to punish one class of contempts, it may go the whole length, and divest 
them of power to punish any contempt" 

Reliance was placed by counsel for plaintiff in error upon a class of 
cases of which Ex parte Mobinson, 19 Wall. 505, may be considered 
typical. In that case Robinson had, in the most summary manner, 
without the opportunity of defence, been stricken from the roll of 
attorneys by the District Court for the Western District of Arkansas. 
He applied to the Supreme Court for a mandamus, which is the appro- 
priate remedy to restore an attorney who has been disbarred, and that 
court held, Mr. Justice Field delivering the opinion, that, "the 
power to punish for contempts is inherent in all courts; its existence is 
essential to the preservation of order in judicial proceedings, and to 
the enforcement of the judgments, orders, and writs of the courts, and 
consequently to the due administration of justice. The moment the 
courts of the United States were called into existence and invested 
with jurisdiction over any subject, they became possessed of this power. 
But the power has been limited and defined by the act of Congress of 
March 2, 1831 ;" and the court declared that there could be no question 
as to its application to the circuit and district courts. " These courts 
were created by act of Congress. Their powers and duties depend 
upon the act calling them into existence, or subsequent acts extending 
or limiting their jurisdiction. The act of 1831 is, therefore, to them 
the law specifying the cases in which summary punishment for con- 
tempts may be inflicted." 

Turning to the Constitution of the United States, we find that it 
declares that the "judicial power of the United Statos shall be vested 
in one supreme court, and in such inferior courts as the Congress may 
from time to time ordain and establish." This language is the equiv- 
alent of that found in our Constitutions prior to that of 1851 hereinbe- 
fore quoted. The inferior federal courts and their jurisdiction are the 
creatures of Congress, and not of the Constitution. 

It may be remarked also with respect to the case of Ex parte Robin- 
son, that although the U. S., statute of 1831 carefully enumerates the 
subjects for which courts may punish summarily for contempt, that 
enumeration is so comprehensive as to afford complete protection to the 
courts in the performance of their duties and contains no limitation 
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whatever upon the power to punish in the enumerated cases; and that 
while punishment which courts may inflict is limited to fine and im- 
prisonment, their discretion is without limit as to the amount of the 
fine or the duration of the imprisonment. The courts of the United 
States will never be embarrassed by the decision in Ex parte Robinson, 
for while the power to disbar an attorney is denied in that case as a 
proper punishment for contempt, the jurisdiction of the courts to 
disbar after citation to appear and notice of the ground of complaint 
against and an opportunity for explanation and defence is fully recog- 
nized. 

It were an unprofitable task to attempt to review, within the limits 
of an opinion, all the adjudged cases to which our attention has been 
called, and which, with very many others, have been considered by us. 
For the benefit of those who may feel themselves moved to a further 
investigation of this subject, we cite, without comment, the following 
cases: State v. Frew, 24 W. Va. 416; Hale v. State, 36 L. E. A. 
256; In re Shortridge, 99 Cal. 755; Story v. The People, 79 111. 45; 
Oldmanx. State, 105 Ind. 513; State v. Knight, 3 S. Dakota, 509; 
State v. Galloway, 5 Cald. 326; Little v. State, 90 Ind. 338; Baldwin 
v. State, 126 Ind. 24; Arnold v. Commonwealth, 80 Ky. 300; Ex 
parte Crenshaw, 80 Mo. 447; Hughes v. Tlie People, 5 Col. 445; 
Wyatt v. The People, 17 Col. 252; Langdonv. Wayne, 76 Mich. 367; 
&ud Ex parte Sehenck, 65 N. C. 353. 

In public apprehension the legislature is deemed in a peculiar sense 
the agent and representative of the people. It is true it constitutes 
the most numerous brancli of the government, and the brief terms 
for which its members are elected, and the fact that they are di- 
rectly voted for by the people, give color to and encourage this opinion, 
but a moment's reflection should serve to dispel it. In our system of 
government all power and authority are derived from the people. They 
have seen fit by organic law to distribute the powers of government 
among three great co-ordinate departments — the executive, the legis- 
lative, and the judicial. The Constitution of the State, which is the 
law to all, declares, in the seventh section of the first article, that ' ' the 
legislative, executive and judicial powers should be separate and dis- 
tinct." This is a quotation from the Bill of Eights, an instrument 
which should never be mentioned save with the reverence due to the 
great charters of our liberties. Of such importance is this principle 
deemed that it is repeated, and constitutes a distinct article, which de- 
clares that "The legislative, executive and judiciary departments shall 
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be separate and distinct, so that neither exercise the powers properly 
belonging to either of the others; nor shall any person exercise the 
power of more than one of them at the same time, except as hereinaf- 
ter provided. " Const, of Va., Art. II. Whoever, therefore, belongs 
to either one of these great departments is an agent and servant of a 
common master; and each and all represent a part of the sovereignty 
of the State so long as they move within the appropriate spheres pre- 
scribed to them by the organic law. A court, and the judge thereof, 
is as much an agent and servant of the people as any other officer of 
government, and he is bound by the duty and obligation which he owes 
to the Commonwealth to cherish, defend, and transmit unimpaired to 
his successors, the office with which the Commonwealth has seen fit to 
honor him. A judge, therefore, in vindicating the dignity and au- 
thority of the court over which he presides is discharging a solemn 
duty owed in his official character, and is not engaged in a personal 
and private controversy. 

Speaking upon this subject, the Supreme Court of West Virginia, 
in State v. Frew, 24 W. Va. at page 477, uses the following language: 

" Having thus shown that this court has the power to punish for contempts, it 
must not be overlooked that this power can be justified by necessity alone, 
and should rarely be exercised, and never, except when the necessity is plain and 
unmistakable. It is not given for the private advantage of the judges who sit in 
the court, but to preserve to them that respect and regard of which courts cannot 
be deprived and maintain their usefulness. It is given that the law may be 
administered fairly and impartially, uninterrupted by any influence which might 
affect the rights of the parties or bias the minds of the judges — that the court 
may command that respect and sanctity so essential to make the law itself 
respected — and that the streams of justice may be kept pure and uncorrupted. 



"The public have a profound interest in the good name and fame of their 
courts of justice, and especially of the courts of last resort. Everything that 
affects the well-being of organized society, the rights of property, and the life and 
liberty of the citizen is submitted to their final decision. The confidence of the 
public in the judiciary should not be wantonly impaired " 

" We know full well that respect to courts or judges cannot be compelled; 
' respect is the voluntary tribute of the people to worth, virtue and intelligence, 
and while these are found on the judgment seat, so long and no longer will courts 
retain the public confidence.' But the people have placed the judge in a position 
in which he unavoidably comes in conflict with the jealousies and resentments of 
those upon whose interest he has to act ; his character, virtue and intelligence, 
however pure and unselfish, are not always a protection against the prejudices and 
passions of such as conceive themselves injured by his legitimate and proper 
official acts, and when assailed by such, if he may not punish them as a court, ' he 
will be reduced to the alternative of either submitting tamely to contumely and 
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insult, or to resenting it by force or resorting to the doubtful remedy of an action 
at law.' " 

As was said by Judge Dade in Dandridge's Case, 2 Va. Cases 408: 

" In such a state of things it would rest in the discretion of every party in court 
to force the judge either to shrink from his duty, or to incur the degradation of 
his authority, which must unavoidably result from the adoption of either of the 
above alternatives. To suppose that the personal character of the judge would be 
a sufficient guarantee against this, is to imagine a state of society which would 
render the office of the judge wholly unnecessary." 

The enumeration of subjects punishable as direct contempts in the 
act under consideration seems to embrace almost every conceivable 
form of that offence which can occur in the presence of, or in prox- 
imity to, the court, that is to say, under circumstances likely to arouse 
the passion or prejudice of the judge and disturb that equanimity essen- 
tial to calm and wise judicial action. The court may punish sum- 
marily not only all such offences, but for disobedience or resistance to any 
lawful process, judgment, decree or order, its officers, jurors and wit- 
nesses may also thus be punished; and only the parties to the suit are en- 
titled to a trial by jury. Thus we see that offences of a nature personal 
to the court are to be punished by the court, while those which interest 
suitors are punishable only by a jury. So that suitors having obtained 
a judgment or decree, after long and expensive litigation, find the 
court powerless to secure to them its fruition and enjoyment and, 
unless their antagonist chance to be a law-abiding citizen, discover 
that their success has only begotten another controversy. Ours is a 
law-abiding community, and good citizens will, without compulsion, 
respect the lawful orders of their courts; but in every society there are 
those who obey the laws only because there is behind them a force 
they dare not resist. Is it wise or beneficent legislation which accepts 
the obedience of the good citizen, but is powerless to enforce the law 
against the recalcitrant ? Under this law the authority of the courts 
would be reduced to a mere ' ' power of contention. ' ' 

We are fully aware of the delicate duty involved in holding a stat- 
ute to be unconstitutional, and we fully recognize that it should never 
be done except in the case of a plain deviation from the organic law. 

' ' The courts may declare legislative enactments unconstitutional and 
void in some cases, but not because the judicial power is superior in 
degree and dignity to the legislative. Being required to declare what 
the law is in the cases which come before them, they must enforce the 
constitution as the paramount law, whenever a legislative enactment 
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comes in conflict with it. But the court sits, not to review or revise 
the legislative action, but to enforce the legislative will; and it is only 
where they find that the legislature has failed to keep within its con- 
stitutional limits that they are at liberty to disregard its action; and 
in doing so, they only do what every private citizen may do in respect 
to the mandates of the courts when the judges assume to act and to 
render judgments or decrees without jurisdiction." Cooley on Con. 
Lim. (6th ed.), p. 192. 

"In exercising this high authority, the judges claim no judicial 
supremacy; they are only the administrators of the public will. If 
an act of the legislature is held void, it is not because the judges 
have any control over the legislative power, but because the act is for- 
bidden by the constitution, and because the will of the people, which 
is therein declared, is paramount to that of their representatives ex- 
pressed in any law." See Lindsay v. Commissioners, 2 Bay. 38, 61; 
People v. Rucker, 5 Col. 5a. 

Reading the Constitution of the State in the light of the decisions 
of eminent courts which we have consulted, we feel warranted in the 
following conclusions: 

That in the courts created by the Constitution there is an inherent 
power of self-defense and self-preservation; that this power may be 
regulated but cannot be destroyed, or so far diminished as to be ren- 
dered ineffectual by legislative enactment; that it is a power neces- 
sarily resident in and to be exercised by the court itself, and that the 
vice of an act which seeks to deprive the court of this inherent power 
is not cured by providing for its exercise by a jury; that while the 
legislature has the power to regulate the jurisdiction of circuit, county 
and corporation courts, it cannot destroy, while it may confine within 
reasonable bounds, the authority necessary to the exercise of the juris- 
diction conferred. 

It was suggested in argument that to maintain the position that to 
entrust juries with the power to punish for contempts would impair the 
efficiency and dignity of courts, disclosed a want of confidence in that 
time-honored institution. May it not be said in reply that to take 
from courts a jurisdiction which they have possessed from their founda- 
tion betrays a want of confidence in them wholly unwarranted by ex- 
perience. The history of this court, and indeed of all the courts of 
this Commonwealth, shows the jealous care with which they have ever 
defended and maintained the just authority and respect due to juries 
as an agency in the administration of justice, but our duty, as we con- 
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ceive it, requires us not to be less firm in vindicating the rightful 
authority and power of the courts. 

We cannot more properly conclude this opinion than by a quotation 
from a great English judge: "It is a rule founded on the reason of 
the common law, that all contempts to the process of the court, to its 
judges, jurors, officers, and ministers, when acting in the due discharge 
of their respective duties, whether such contempts be by direct obstruc- 
tion, or consequentially; that is to say, whether they be by act or writ- 
ing, are punishable by the court itself, and may be abated instanter as 
nuisances to public justice. 

' ' There are those who object to attachments as being contrary, in 
popular constitutions, to first principles. To this it may briefly be re- 
plied, that they are the first principles, being founded on that which 
founds government and constitutes law. They are the principles of 
self-defence; the vindication, not only of the authority, but of the 
very power of acting in court. It is in vain that the law has the right 
to act, if there be a power above the law, which has a right to resist; 
the law would then be but the right of anarchy and the power of con- 
tention." Holt on Libel, chap. 9. 

Whatever opinion may be entertained of some of his predecessors, 
Chief Justice Holt was no servile minion of arbitrary power. He was 
an actor in that great revolution which ended forever in Great Britain 
the pernicious dogma of the divine right of kings which first recognized 
the will of the people as the only rightful source of government, and 
established the independence of the judiciary as one of the surest bul- 
warks of free institutions. 

The judgment of the Circuit Court is affirmed. Affirmed. 



NOTE. — The Court of Appeals of Virginia has rarely been called upon to de- 
cide any question of greater import than that involved in the principal case. 
The attempt by the legislature of Virginia to fetter the ancient, undoubted and 
essential power of our courts to protect themselves, and, without the aid of any 
other tribunal, to enforce every lawful order entered in the proper exercise of 
their jurisdiction, was confessedly in response to a plank in the National Demo- 
cratic platform, and not because of any abuse of that power by the courts of Vir- 
ginia. Few lawyers but will rejoice that th ; .s endeavor to put politics above law — 
to empty the sewer of party politics into the stream of justice, that party votes 
may be increased — -has been strangled by the strong hand of the court — and 
strangled so effectually by the magnificent opinion of President Keith, that it is 
beyond the hope of resurrection save by constitutional amendment. The opinion 
leaves no room for doubt as to its soundness. To our minds it is the strongest 
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opinion yet delivered by the present court. Not only is the reasoning sound, but 
the style is admirable. 

We have had occasion to express ourselves upon this question in former num- 
bers, in commenting upon the decision of the lower court, and upon Mr. Saunders' 
elaborate argument of the other side, published in the September and October 
numbers of the present volume (pp. 281, 345.) Mr. Saunders' argument leaves 
nothing to be said on his side of the case, nor does President Keith's opinion fail 
to meet the argument squarely and answer it decisively. 

We do not mean, of course, to reflect upon the motives of our good friend who 
championed the Act in the legislature, and afterwards with ability in the courts. 
We are satisfied that in his loyalty to political principles, he was conscientiously 
convinced of the propriety of such legislation. We would be understood only 
as criticizing the motives of the authors of the pernicious principle, and the sound- 
ness of our friend's judment in putting it upon the statute books of Virginia. 



